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BRIEF OF DEFENDANTS-APPELLANTS 


Issue Presented for Review 


Whether the District Court erred in holding that, 
under the Clear Air Amendments of 1970, once the 
Administrator of the Environmental Protection Agency 
has determined that an airborne substance has an ad- 
verse effect on public health and welfare and that its 
presence in the ambient air results from numerous or 
diverse mobile or stationary sources, it must be placed on 


2 
a list of air pollutants for which air quality criteria 


and national ambient air standards must be issued and 
state implementation plans developed. 


Statement of the Case 


(a) The Proceedings Below 


The Environmental Protection Agency (“EPA”) and 
its Administrator, Russell Train, (collectively “defend- 
ants”) appeal from an order of the United States District 
Court (Stewart, J.) requiring the Administrator, within 
thirty days, to place lead on a list of air pollutants main- 
tained under Section 108(a) (1) of the Clear Air Act as 
amended, 42 U.S.C. § 1857¢c-3(a) (1) (“the Act’”).* The 
effect of the order is first to require the EPA to develop 
“air quality criteria” and “national ambient air standards” 
for lead within a statutorily prescribed time period and 
then to compe! all states to submit implementation plans 
to the EPA to meet the standards issued. 


The order of the District Court was entered pursuant 
to a memorandum opinion dated March 1, 1976, which 
granted plaintiffs’ motion for summary judgment and 
denied defendants’ motion to dismiss or for summary 
judgment (A. 8-15). 


Defendants filed a timely Notice of Appeal on April 
29, 1976, and have been granted an expedited appeal 
schedule. Jurisdiction is conferred on this Court by 28 
U.S.C. $1291. 


* In compliance with the court order, on March 31, 1976 the 
Administrator listed lead under Section 108. 41 Fed. Reg. 14921 
(1970). 


(b) Statement of Facts 


The Clean Air Act 
The 1967 Act 


In 1970, Congress enacted certain amendments P.L. 
91-604, to the Clean Air Act of 1963," as amended in 
1967 (“the 1967 Act”). Under the 1967 Act, the 
Secretary of Health, Education and Welfare was au- 
thorized to direct a cooperative federal and state pro- 
gram “to protect and enhance the quality of the Nation’s 
air resources so as to promote the public health and wel- 
fare and the productive capacity of its population; ...” 
Sec. 101(b)(1).** This effort included direction of a na- 
tional research and development program, assistance to 
state and local governments in developing of air pollution 
prosecution and control programs, and encouragement 
of regional control programs. Sec. 101(b) (2)-(4). 


As for actual regulation of pollutant concentrations in 
the ambient air, the 1967 Act gave the Secretary discretion 
to develop “such criteria of air quality as in his judg- 
ment may be required for the protection of the public 
health and welfare. .. .” Sec. 107(b) (1). These criteria 
were to be, in essence, descriptions of the effects on health 
and welfare to be expected from the presence of various 
concentrations of the pollutant. If the Secretary issued 
criteria for a particular air pollutant, the individual 
states could, on their own, develop air quality standards 
for that pollutant and an implementation plan to achieve 
those standards and submit the standards and plan for 
approval by the Secretary. Sec. 108(c) (1). If the State did 
not submit such standards and an implementation plan, 


* P.L. 88-206, 77 Stat. 392. 

** The 1967 Act, P.L. 90-148, 90 Stat. 148 is set forth in full 
at pages 68-129 of the Senate Committee Report on the 1970 
amendments. S. Rep. No. 1196, 91st Cong, 2d Sess. (1970). 
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the Secretary was permitted to issue standards for the 
state if he “found it necessary to achieve the purpose of 
The Act.” Sec. 108(¢) (2).* 


The 1970 Amendments 


The 1970 Clean Air Amendments were enacted to 
speed the process of reducing and ultimately eliminating 
air pollution on a national scale. This was done prin- 
cipally by augmenting the number of alternative control 
strategies available to the federal overseer of the anti- 
pollution effort—in 1970 this task was reassigned from 
the Secretary of Health, Education and Welfare to the 
Administrator of the EPA—and by placing time limits 
on certain ongoing pollution control processes. 


Alternative Strategies Available 
to the Administrator 


In essence, the statute provided for two alternative 
types of approaches. First, under the “listing—criteria— 
state plan” approach retained from the 1967 Act, the 

2 states would regulate a pollutant if its total concentra- 
tion in the ambient air** ‘regardless of source) ex- 
ceeded an EPA standard. Second, the Amendments also 


*The 1967 Act also required the Secretary to establish 
Standards for the emission from new vehicles of any substance 
that he believed might contribute to air pollution and to provide 
for testing of new motor vehicle engines to determine if they 
comply with such standards. Secs. 202 & 206. With respect to 
the fuel used in such engines, the Act authorized the Secretary 
to require registration and reporting as to the use of any fuel 
additives (such as lead) and required him to report to Congress 
on the desirability of establishing national standards on emission 
Ld of pollutants from stationary sources as well as for aircraft 
: engines. Secs. 210 & 211. 
** 40 C.F.R. §50.1(e) defines “ambient air’ as “that portion 
of the atmosphere, external to buildings, to which the general 
public has access.” 
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provided a variety of source controls, allowing regulation 
of the emission of pollutants from particular types of 
sources, regardless of the total concentration in the am- 
bient air. 


With respect to the first alternative, i.c., state imple- 
mentation of air quality standards for pollutants desig- 
nated by the Secretary, the amendments made two basic 
changes from the 1967 Act—first, they withdrew from 
the states and gave the Administrator the sole power to 
issue standards; and, second, they set up a-specific time- 
table for issuance of criteria, standards and implementa- 
tion plans for pollutants designated for such treatment by 
the EPA. 


To accomplish these changes the amendments spe- 
cifically provided that thirty days after enactment the 
Administrator was to publish a list of all air pollutants 
(subject to later revision): (i) that “in his judgment”’ 


may have “an adverse effect on public health or welfare” ; 
(ii) that come from “numerous or diverse mobile or 
stationary sources”; and (iii) “for which air quality 
criteria had not been issued before ... enactment... . 
but for which he plans to issue air quality criteria.” 
Section 108(a) (1) (A)-(C), 42 U.S.C. § 1857¢-3(a) (1).* 
Within twelve months after he has listed an air pol- 
lutant, the Administrator must issue air quality criteria 
and information on pollution control techniques together 
with proposed national ambient air quality standards 
for the pollutant. Secs. 108(a) (2), 108(b)(1) & 109 
(a)(2). Ninety days thereafter (to allow time for sub- 
mission of written comments), he is required to adopt 
air quality standards for the pollutant—-primary stand- 


*The Clean Air Act, as amended, is set forth at 42 US.C, 
81857 et seq. For convenience, subsequent references to pro- 
visions of the Act will be to sections of the statute, rather than 
of the United States Code. 
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ards to set the acceptable level to protect public health 
and secondary standards to protect the public welfare.* 
Sec. 109(a) (2). 


Nine months after the promulgation of air quality 
standards, each state is required to submit an im- 
plementation plan to achieve the standard set by the 
Administrator, and the Administrator is required to 
approve or disapprove within four months after sub- 
mission. To be approved the state plan must provide 
for attainment of the primary xtandard within three 
years and the secondary standard “within a reasonable 
time... .” Sec. 110(a)(1) & (2). 


Apart from the “listing—criteria—state plan” ap- 
proach of Sections 108-110, which involves control based 
on total concentration of the pollutant in the ambient air, 
the 1970 amendments provided the Administrator with a 
broad array of methods for direct regulation of specific 
sources of air pollutants. 


With respect to stationary sources, the Act now re- 
quires that the Administrator publish a list of cate- 
gories of stationary sources and then promulgate regu- 
lations setting performance levels for new sources. Sec. 
Illia) & ‘b). In addition, the states are required to 
submit plans which both establish standards for emissions 
from stationary sources of pollutants not included on the 
list under Section 108 and provide means for implementing 
such standards. See. 111(d). 


Finally, the amendments empowered the Administra- 
tor to impose emission standards for hazardous air 
pollutants to which no ambient air quality standard 


*“Public welfare’ refers to such conditions as the quality 
of soil and vegetation —- matters that affect the quality of life 
without necessarily directly affecting people’s health. See Sec. 
109 (b) (2). 
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under Section 108 is applicable. As under Section 108, 
“The Administrator shall, within 90 days after the date 
of enactment . . . publish (and from time to time there- 
after revise) a list which includes each hazardous air 
pollutant for which he intends to establish an emission 
standard.” Sec. 112(b) (1) (A). Within 90 days of list- 
ing, the Administrator must publish a proposed standard 
for the pollutant, and then 90 days later approve a final 
standard. This section permits the EPA to block new 
or modified sources of a poliutant which the Adminis- 
trator believes would violate the standard. 


As for mobile sources of air pollutants, the amend- 
ments retain the requirement that the Administrator 
prescribe emission standards for new vehicles, and the 
statute specifies particular standards and approaches for 
the treatment of certain pollutants (i.e., carbon mon- 
oxide, hydrocarbons and oxides of nitrogen). Sec. 202. 


In addition, the amendments expanded the Adminis- 
trator’s authority over the use of fuel additives by au- 
thorizing him to control or prohibit the manufacture or 
use of any motor vehicle fuel or fuel additive if any 
resultant emission products endanger public health 
or welfare or impair the performance of emission control 
devices in general use. Sec. 211. 


_ EPA‘s Performance under the Statute 


The EPA has viewed the Clean Air Amendments of 
1970 as giving it a variety of different approaches to 
the control of air pollutants, with the choice of approach, 
insofar as discretion remains with the Administrator, 
dependent upon the nature of the particular pollutant. 


In the case of lead, prior to the enactment of the 
1970 amendments, the Secretary expected to use 
the listing approach to trigger promulgation of air 
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quality criteria, ambient air quality standards, and state 
implementation plans. Hearings on S. 3229, S. 3466, 
and S. 3546, before Subcomm. on Air. and Water Pol- 
lution of Committee on Public Works, 91st Cong., 2d 
Sess. 345 (1970) (“Senate Hearings”). However, once 
the 1970 amendments, with their broader choice of pol- 
lutant control strategies, were enacted, the Administrator 
decided to deal with lead principally under Section 211 
of the Act by regulating lead in gasoline. See Briefing 
Memorandum for the Administrator (A. 247-53). 


The decision to regulate fuel lead emissions was 
based upon the Administrator’s finding that, although 
their contribution to human blood lead levels cannot 
be measured with precision, such lead emissions have 
an important incremental effect on total lead exposure 
and absorption into the body. 88 Fed. Reg. 337384-41 
(1973). (A. 108-115). Indeed, more than 90% of 
airborne lead results from gasoline additives in motor 
vehicles (A. 108). The reason for deciding on direct fuel 
emission regulations rather than the “listing-criteria- 
state plan” avenue was the desirability of uniform 
federally enforced standards to ensure effective adminis- 
tration and a more efficient division of labor between 
EPA and state enforcement agencies. Specifically, the 
Administrator found that (1) uniform standards would 
make compliance easier than a proliferation of state 
rules, (ii) federal controls at the refinery level (avail- 
able under Section 211) would be more efficient than 
state or local regulation of distributors and retailers, 
and (iii) sinee the states were still attempting to im- 
plement the six ambient air quality standards already 
in effect, they should not be burdened, if possible, with 
another major regulatory task (A, 250). 


The use of gasoline regulations to control lead was 
further indicated by two additional factors. First, under 
Section 202 Congress had required that all motor vehicles 
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produced after 1974 comply with emission requirements 
that could only be met through the use of unleaded fuel. 
Second, Section 211 had authorized the EPA to reduce 
fuel exhaust emissions endangering health. Since pre- 
1975 vehicles were not required to use unleaded gaso- 
line, the only way to reduce lead emissions sufficiently 
to protect health would be by limiting the amount of 
lead in gasoline used by such older automobiles. 


Thus, on February 28, 1972, the Administrator pro- 
posed regulations requiring general availability of un- 
leaded gasoline by July 1, 1974 for vehicles with lead 
sensitive emission systems. In addition, the regulations 
provided for a phased four-year reduction in lead con- 
tent of fuels for pre-1975 vehicles. 37 Fed. Reg. 3882- 
84. After hearings and comments on the proposed regu- 
lations, the EPA announced final regulations on January 
10, 1973 requiring general availability of unleaded gaso- 
line, 38 Fed. Reg. 1254, and reproposed regulations re- 


quiring a reduction in gasoline lead content, 38 Fed. 
Reg. 1258. The latter regulations were promulgated in 
final form on November 28, 1973. 38° Fed. Reg. 37734- 
41.* The purpose of these regulations was to effect a 60- 
65% reduction in lead emissions from gasoline lead addi- 
tives by 1979. The Administrator also announced his inten- 
tion to review progress in this regard every third year 


* The reason for the reproposal of the lead reduction regula- 
tions was that testimony at EPA hearings and comments received 
concerning the regulations had challenged EPA’s assumptions 
as to the health effects of lead, particularly that 2 micrograms of 
airborne lead per cubic meter was an accurate measure of the 
maximum concentration of lead consistent with low human 
blood lead levels. As a result the Administrator had reopened the 
comment period to obtain information on the effects of airborne 
lead, 837 Fed. Reg. 11786-87 (1972); and the newly obtained in- 
formation led to the rejection of earlier assumptions on health 
effects and formed the basis for the reproposed regulations. The 
principal factor in the modification of the regulations was the 

{Footnote continued on following page] 
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beginning in 1977, and he reserved the right to stiffen 
the regulations further, if necessary.* 


As for the remaining 10% of lead in the air—which 
is attributable to stationary sources—the EPA has in- 
voked a variety of its available statutory powers. Lead 
from stationary sources, such as smelters, is emitted pri- 
marily in particulate form; thus regv‘ation of particulates 
emitted from stationary sources wil! have the. effect of 
controlling particulate lead. To this end, the EPA has 
promulgated national ambient air quality standards under 
Section 109 for particulate matter. 40 C.F.R. $$ 50.4- 
50.7. 


In addition, federal particulate emissions standards 
for stationary sources have been issued under Section 
111 for new or modified incinerators, steel plants, and 
secondary lead smelters, all of which emit lead as a 
particulate. 40 C.F.R. §§ 60.52, 60.142, 60.162, 60.172, 
and 60.182. Moreover, ongoing research into the nature 
of industrial lead emissions may result in federal emis- 


Administrator’s determination that it was difficult, if not impos- 
sible, to identify a precise threshold level of airborne lead as the 
basis for a control strategy and that the aggregate effect of all 
sources of human lead exposure had to be considered in defining 
such a strategy. See 88 Fed. Reg. 33734 (A. 108). 

*The actual implementation of these regulations has been 
delayed by a series of petitions for review filed in the District 
of Columbia Court of Appeais by four lead additive manufac- 
tures, the National Petroleum Refiners Association, and the Natural 
Resources Defense Council. Initially, the Court of Appeals en- 
joined enforcement of the regulations. Ethyl Corp. v. EPA, — 
F.2d —, 7 ERC 1853 (D.C. Cir. 1975). This was reversed by the 
Court en bane on March 19 of this year (after the District 
Court’s decision in this case), 8 ERC 1785, and certiorari was 
denied in June. 44 U.S.L.W. 3715 (U.S. June 18, 1976). As a 
result, the regulations will only go into effect this year. 
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sions standards under Section 111 specifically directed at 
the pollutant lead.* 


The Course Of this Litigation 


Plaintiffs brought this action in October 1974 pur- 
suant to Section 304 of the Act, as well as 28 U.S.C. § 1361 
and the Administrative Procedure Act, to require the 
Administrator to place lead on a list of air pollutants 
under Section 108 of the Act and to develop, on 
an expedited basis, air quality criteria and ambient air 
quality standards pursuant to Sections 108 and 109, thus 
triggering the drafting and submission of state implemen- 
tation plans. Plaintiffs asserted that Section 108(a) (1) 
requires the listing of all air pollutants that the Admin- 
istrator determines meet the tests of subsections 108(a) 
(1)(A) and (B) and for which criteria had nut been 
issued prior to the pa: age of the 1970 amendments. Al- 
ternatively, plaintiffs argued that lead not only met the 
requirements of subsections 108(a) (1) (A) and (B), but 
also was required to be listed because section 108 (a) (1) 
(C) incorporated by reference the intention of the Secre- 
tary of Health, Education and Welfare—as expressed to 
Congressional committees considering the 1970 amend- 
ments—to issue criteria for several substances, including 
lead. 


Based upon this interpretation of the Act, plaintiffs 
moved for summary judgment in November 1974; de- 
fendants cross-moved for dismissal or summary judgment, 
contending that listing is discretionary. Due in part to 
the ongoing litigation in the Court of Appeals for the 
District of Columbia concerning EPA’s gasoline lead 
regulations, a decision in this action was not rendered 
until March 1, 1976. 


* Research contracts will be concluded this summer for study of 
lead emissions from the gasoline additive manufacturing industry 
and the lead acid storage battery manufacturing industry. In addi- 
tion, a study of the problem of fugitive (non-stack) emissions 
from lead emitting sources will be completed in August. 
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Statute Involved 
CLEAN AIR ACT (as amended 1970) 


Section 108(a) (1) & (2), 42 U.S.C. § 1857¢-3(a) (1) 
& (2). 


S 1857-8. Air quality criteria and control techniques 
—Air pollutant list; publication and revision by Admin- 
istrator ; issuance of air quality criteria for air pollutants 


(a) (1) For the purpose of establishing national pri- 
mary and secondary ambient air quality standards, the 
Administrator shall within 30 days after December 31, 
1970, publish, and shall from time to time thereafter 
revise, a list which includes each air pollutant— 


(A) which in his judgment has an adverse 
effect on public health or welfare; 


(B) the presence of which in the ambient air 
results from numerous or diverse mobile or station- 
ary sources; and 


(C) for which air quality criteria had not been 
issued before December 31, 1970, but for which he 
plans to issue air quality criteria under this sec- 
tion. 


(2) The Administrator shall issue air quality criteria 
for an air pollutant within 12 months after he has in- 
cluded such pollut: at in a list under paragraph (1). 
Air quality criteria for an air poilutant shall accurately 
reflect the latest scientific knowledge useful in indicating 
the kind and extent of all identifiable effects on public 
health or welfare which may be expected from the presence 
of such pollutant in the ambient air, in varying quantities. 
The criteria for an air pollutant, to the extent practicable, 
shall include information on— 


(A) those variable factors (including atmo- 
spheric conditions) which of themselves or in com- 
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bination with other factors may alter the effects 
en public health or welfare of such air pollutant ; 


(B) the types of air pollutants which, when 
present in the atmosphere, may interact with such 
pollutant to produce an adverse effect on public 
health or welfare; and 


(C) any known or anticipated adverse effects 
on welfare. 


* * *% 


Section 109(a) & (b), 42 U.S.C. $ 1857c-4(a) & (b) 


$ 1857c-4. National primary and secondary ambient 
air quality standards; promulgation; procedure 


(a) (1) The Administrator— 


(A) within 30 days after December 31, 1970, 
shall publish proposed regulations prescribing a 
national primary ambient air quality standard 
and a national secondary ambient air quality 
standard for each air pollutant for which air 
quality criteria have been issued prior to such 
date; and 


(B) after a reasonable time for interested 
persons to submit written comments thereon (but 
no later than 90 days after the initial publication 
of such proposed standards) shall by regulation 
promulgate such proposed national primary and 
secondary ambient air quality standards with such 
modifications as he deems appropriate. 


(2) With respect to any air pollutant for which air 
quality criteria are issued after December 31, 1970, the 
Administrator shall publish, simultaneously with the issu- 
ance of such criteria and information, proposed national 
primary and secondary ambient air quality standards for 
any such pollutant. The procedure provided for in para- 
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graph (i) (B) of this subsection shall apply to the 
promulgation of such standards. 


(b) (1) National primary ambient air quality stand- 
ards, prescribed under subsection (a) of this section 
shall be ambient air quality standards the attainment and 
maintenance of which in the judgment of the Administra- 
tor, based on such criteria and allowing an adequate 
margin of safety, are requisite to protect the public 
health. Such primary standards may be revised in the 
same manner as promulgated 


(2) Any national secondary ambient air quality stand- 
ard prescribed under subsection (a) of this section shall 
specify a level of air quality the attainment and mainte- 
nance of which in the judgment of the Administrator, 
based on such criteria, is requisite to protect the public 
welfare from any known or anticipated adverse effects as- 
sociated with the presence of such air pollutant in the 
ambient air. Such secondary standards may be revised in 
same manner as promulgated. 


Section 110(a) (1) & (2), 42 U.S.C. § 1857¢-5 (a) (1) 
& (2) 


$1857%c-5. State implementation plans for national 
primary and secondary ambient air quality standards— 
Submission to Administrator; time for submission; State 
procedures; required contents of plans for approval by 
Administrator ; approval of revised plan by Administrator 


(a) (1) Each State shall, after reasonable notice and 
public hearings, adopt and submit to the Administrator, 
within nine months after the promulgation of a national 
primary ambient air quality standard (or any revision 
thereof) under section 1857c-4 of this title for any air 
pollutant, a plan which provides for implementation, 
maintenance, and enforcement of such primary standard 
in each air quality control region (or portion thereof) 
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within such State. In addition, such State shall adopt 
and submit to the Administrator (either as a part of a 
plan submitted under the preceding sentence or sep2- 
rately) within nine months after the promulgation of a 
national ambient air quality secondary standard (or 
revision thereof), a plan which provides for implementa- 
tion, maintenance, and enforcement of such secondary 
standard in each air quality control region (or portion 
thereof) within such State. Unless a separate public 
hearing is provided, each State shall consider its plan 
implementing such secondary standard at the hearing re- 
quired by the first sentence of this paragraph. 


(2) The Administrator shall, within four months after 
the date required for submission of a plan under para- 
graph (1), approve or disapprove such plan or each 
portion thereof. ... 


16 


ARGUMENT 


The District Court erred in holding that Section 
108(a)(1) of the Clean Air Act requires the Admin- 
istrator of the EPA to list a substance once he has 
determined that it has an adverse effect on public 
health and welfare and that its presence in the 
ambient air results from numerous or diverse mobile 
or stationary sources. 


Introduction 


The District Court held that Section 108 of the Clean 
Air Act requires that the Administrator list lead since 
(i) he had determined that it was harmful to public 
health and welfare * and (ii) it comes from numerous or 
diverse mobile or stationary sources; in short, the Court 
concluded that findings pursuant to section 108(a) (1) 
(A) and (B) deprive the Administrator of any discre- 
tion as to whether to use the listing procedure, with its 
attendant required development of air quality criteria, 
national standards and state implementation plans. In 
reaching this conclusion, the District Court invoked the 
language of Section 108, the legislative history of the 
1970 amendments, and the structure of the Act as a 
whole. 


In fact, however, the plain language of Section 108 
(a)(1) provides the Administrator with discretion as to 
whether to use the listing procedure for any air pollutant. 
To arrive at a different result, the lower court was obliged 
to treat one clause of section 108(a)(1)(C) as pure 
surplusage. Furthermore, the general structure of the 


* Although the Administrator has not made a formal deter- 
mination that airborne lead has an adverse effect on public health 
or welfare, he has conceded this to be the case for purposes of 
this litigation. 
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Act supports the EPA’s view of its obligations and powers 
under Section 108. Finally, the legislative history of 
the 1970 amendments, cited by the District Court to 
support its interpretation, is at best ambiguous and cer- 
tainly does not suffice to overcome the unambiguous state- 
ment of the statute itself; and Congressional action since 
the passage of these amendments supports EPA’s position. 


Plain Meoning of Section 108(a)(1) 


Section 108(a) (1) provides: 


“For the purpose of establishing national primary 
and secondary ambient air quality standards, the 
Administrator shall within 30 days after the date 
of enactment of the Clean Air Amendments of 
1970 publish, and shall from time to time theres 
after revise, a list which includes each air pol- 
lutant— 


“(A) which in his judgment has an adverse effect 
on public health or welfare; 


“(B) the presence of which in the ambient air 
results from numerous or diverse mobile or sta- 
tionary sources; and 


“(C) for which air quality criteria had not been 
issued before the date of enactment of the Clean 
Air Amendments of 1970, but for which he plans 
to issue air quality criteria under this section.” 


Thus, the amendments set out three tests that must 
be met before the Administrator is required to list a 
pollutant for which no criteria had been previously issued: 
(i) the Administrator must make the judgment that the 
air pollutant has an adverse effect on public health or 
welfare; (ii) that pollutant’s presence in the ambient air 
must result from numerous or diverse mobile or station- 
ary sources; and (iii), the Administrator must plan to 
issue air quality criteria under this section. 
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It is conceded that lead is dangerous to public health 
and welfare * and results from numerous or diverse mo- 
bile or stationary sources. But the third test—that the 
substance is one for which the Administrator plans to 
issue criteria—necessarily means that listing depends 
upon whether the Administrator decides to invoke the 
“criteria-standards-implementation plan” approach of 
sections 108-110. 


In rejecting this obvious conclusion, the District Court 
contended that the clause “but for which he plans to issue 
air quality criteria” means simply that the pollutant is 
dangerous to health and welfare and comes from numerous 
or diverse sources, i.e., that it meets the tests of section 
108(a)(1)(A) and (B). (A. 8). 


This cannot be. In the first place, such an interpreta- 
tion simply does not comport with the language of section 
108(a)(1)(C), which refers to “plans” of the Admini- 


strator. In the second place, the District Court’s version 
would make the final clause of section 108(a)(1)(C) 
entirely superfluous since precisely the same meaning 
would be conveyed if the clause were deleted—that is, 
that the Administrator “shall” list all pollutants meeting 
subparagraphs A and B and for which no criteria had 
been issued prior to enactment of the 1970 amendments. 


In thus effectively reading the last clause of Section 
108(a)(1)(C) out of the Act, the District Court’s at- 
tempted construction runs afoul of the well-settled rule 
that statutory language shall not be interpreted in such 
a manner as would render part of it surplusage.** See, 


* See footnote at page 16, supra. 

** The District Court does qualify its interpretation of the last 
clause of sub-paragraph (C) by limiting its application to the 
initial list, to be issued 80 days after enactment (A. 8). But this 
does not save the analysis. First, there is no support in the statute 
for such a limited application of the language. And second, it 
would still make the last clause superfluous. 
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e.g., McDonald v. Thompson, 305 U.S. 263, 266 (1938) ; 
D. Ginsberg & Sons, Inc. v. P pkin, 285 U.S. 204, 208 
(1932); Ex Parte Public Nat’l Bank, 278 U.S. 101, 104 
(1928) ; United States v. Blasius, 397 F.2d 203, 206 & 
n.9 (2d Cir. 1968), cert. denied, 398 U.S. 1008 (1969).* 
Since the law presumes that Congress intended to convey 
some meaning by that clause and since the plain meaning 
of the section does not support the District Court’s inter- 
pretation of it, that interpretation cannot stand.** 


* The District Court correctly noted that there is no author- 
ity that has directly confronted this question. The two cases 
it cites for their dicta, Indiana & Michigan Elect. Co. v. EPA, 
509 F.2d, 889, 841 (7th Cir. 1975), and Kennecott Copper Corp. 
Vv. EPA, 462 F.2d 846, 847 (D.C. Cir. 1972), dealt only in passing 
with the issue of the Administrator’s discretion to list a substance 
under section 108. Furthermore, the Court failed to mention the 
characterization of section 108 in St. Joe Mineral Corp. v. EPA, 
508 F.2d 748, 744 n.8 (8d Cir. 1975), in which the Court (per 
Adams, J.) set out all three prerequisites to the listing of a pollu- 
tant, stating that the Administrator is required to list those 
pollutants which 

“in the Administrator’s opinion (1) detracted from the 

public health or welfare; (2) originated from numerous 

sources; and (28) merited controls.” (Emphasis added.) 
See also Hancock v. Train, — U.S. —, 96 S. Ct. 2006, 2008 n.5 
(1976). 

** An alternative interpretation, advanced below by plaintiffs 
but rejected by the District Court, should fare no better. Ac- 
cording to this view, the clause “but for which he plans to issue 
air quality criteria” incorporates by reference the intention of 
the Secretary of Health, Education and Welfare, as reported to 
the Senate Committee in a memorandum during the course of 
hearings on the 1970 amendments, to issue criteria for several 
pollutants, including lead. See Senate Hearings, supra, at 345. 

But if the Congress intended to require the listing of a 
specified number of previously identified pollutants, presumably 
it would have listed them and specifically required such action. 
Indeed, where Congress did wish to require specific action on 
particular pollutants, it did so specify: in section 202 of the Act 
it described in some detail the treatment to be given carbon 
monoxide, hydrocarbons, and oxides of nitrogen. Moreover, even 
if Congress had for some reason, chosen not to specify the pol- 
Jutants on which it was inferentially requiring action, it would 

[Footnote continued on following page] 
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The District Court itself admitted that if: 


“the language of § 108(a)(1)(C) ‘for which... 
[the Administrator] plans to issue air quality 
criteria’ is a separate and third criterion to be 
met before § 108 requires placing a pollutant on 
the list [then it follows that this] construction 
of £108(a) leaves the initial decision to list a 
pollutant within the sole discretion of the Admin- 
istrator.” (A. 5). 


That language is in fact a separate and third criterion 
to be met, and the decision to list a pollutant is therefore 
within the discretion of the Administrator. 


The above interpretation is further supported by the 
opening language of section 108, which qualifies the re- 
quirement that the Administrator “shall list each pollu- 
tant” with the phrase “|flor the purpose of establishing 
national primary and secondary ambient air quality 
standards”. According to this plain language the intent 
of the Administrator, when listing a pollutant, must be 
to establish national ambient air standards. Therefore 
the Administrator’s decision to control a pollutant by 
national ambient air standards, a decision based upon his 
conclusion that such standards are possible and desirable, 
must precede and form the purpose of that pollutant’s 
listing. 


still have had to identify in the statute what “plans” it was refer- 
ring to: for example, by requiring listing of “all pollutants 
specified in the memorandum of the Secretary of Health, Edu- 
cation and Welfare to the Senate Committee.” Finally, the statute 
refers to plans of the EPA Administrator, whereas the plans men- 
tioned to the Committee and relied upon by the plaintiffs were 
those of the Secretary. It would be extraordinary indeed for the 
Congress, by indirection, to bind one agency to the prior plans 
of another agency without even saying that this is what it was 
doing. 


The Structure of the Act 


Not only does section 108(a)(1) on its face support 
the EPA’s construction of it, but the Act, considered as 
a whole, further evidences the intention of Congress to 
give the Administrator the discretion to choose which 
control strategies to invoke against specific pollutants. 


The Act enables the EPA to impose direct federal 
controls on the emission of pollutants based upon their 
coming from stationary sources. Secs. 111, 112. And it 
empowers the EPA to impose controls based upon their 
coming from mobile sources. Secs. 202, 211, 231. More- 
over, Congress specifically anticipated that those pro- 
visions could be used instead of the procedures under 
Section 108-110. For example, Section 112 provides 
means to control hazardous pollutants for which no am- 
bient standards have been established, but “which in the 
judgment of the Administrator may . . . contribute to 

- serious illness.” Sec. 112(a)(1). Similarly, Section 
111(d) requires the states to implement new source per- 
formance standards for existing stationary sources when 
no ambient air quality standards exist.* 


Clearly, then, Congress has made available to the 
Administrator a broad array of strategies for control of 
air pollution and has given him—as it must-—the requisite 
discretion to choose from among them the appropriate 
*It should also be noted that Section 112(b)(1) (A), which 
unquestionably gives the Administrator discretion whether or not 
to deal with pollutants under its terms, is worded in strikingly 
similar language to Section 108(a) (1): 

“The Administrator shall ... publish (and shall from 
time to time thereafter revise) a list which includes each 
hazardous air pollutant for which he intends to establish 
an emission standard under this section.” 
This parallel language in an indisputably discretionary context 
strongly militates against the argument that the wording of Sec- 
tion 108(a)(1)(C) denies discretion to the Administrator. 
[Footnote continued on following page] 
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approach for each pollutant." As another Cireuit Court 
has observed, “Congress lodged with EPA, not the Courts, 
the discretion to choose among alternative strategies.” 
South Terminal Corp. v. EPA, 504 F.2d 646, 655 (1st 
Cir. 1974).** 


Finally, in answering EPA’s argument that the Ad- 
ministratoy was authorized to choose among regulatory 
approaches, the District Court placed heavy emphasis 
on the fact that listing a pollutant would not in itself 
limit the Adminiscrator’s discretion to choose means other 
than state implementation plans for regulating lead (A. 
11-12). In essence, the Court reasoned that even if the 
Administrator had to list lead and issue national ambient 
air quality standards, he could still regulate the pollutant 
by the other provisions of the Act (e.g., fuel additive 
controls, gasoline emission requirements, stationary source 
regulations) and if those direct controls lowered the 

Indeed, when Congress wanted to impose a mandatory duty, 
it did so quite explicitly. Thus, sections 111, 202 and 231 are 
clearly written in mandatory terras, whereas sections 108, 112 and 
211 use permissive language. 

‘Discretion to choose among alternatives de- not necessar- 
ily mean discretion not to act, and, as the St it of Facts, 
supra, makes clear, the Administrator has employed a variety of 
approaches to deal with lead pollution from all sources, 

** This willingness of Congress to provide the Administrator 
with a variety of approaches for control of air pollutants and 
to permit him to choose among them makes eminent sense: the 
strategy of setting national ambient air quality standards (under 
Sections 108-110) is not appropriate for certain pollutants, of 
which lead is a principal example, since it may be virtually im- 
possible, given the current state of scientific knowledge, to devel- 
op meaningful criteria and standards for such pollutants. The 
problem in the case of lead is that there are multiple sources of 
lead to which people are exposed, of which lead in the ambient air 
is only one. The major sources are food and water; others include 
dust contaminated with lead from automobiles exhausts, industrial 
sources, airborne lead and leaded paint. As a result, it has not 
yet been possible to develop a precise correlation between the con- 
centration of lead in the air and levels of lead in the blood of 

[Footnote continued on following page] 
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amount of lead in the ambient air sufficiently ic satisfy 
the promulgated standard, then tke states would not have 
to carry out implementation plans. 


This conclusion is in fact technically incorrect under 
the wording of section 110,* but more importantly it is 
beside the point. The fact that state implementation plans 
might, in special circumstances, +e unnecessary, even if 
the pollutant is listed, does not contradict the evident Con- 
gressional intention to permit the EPA to decide whether 
criteria should be issued for particuiar pollu! ro 
is clear from the Act itself and from th: ‘egislative 
reports that the triggering mechanism of listing under 
section 108 was viewed as part of one discrete strategy 
to deal with pollutants, i.e, by use of state implementa- 


adults and children. Since the air quality criteria and standards 
to be issued under sections 108 and 109 depend upon such a cor- 
relation being made, their utility in the case of lead may be 
highly doubtful. See 38 Fed. Reg. 33734 (1973). 

It may be noted in passing that the District Court also mis- 
construed section 108 if it assumed—as it may have (A. 12)—that 
collection of data about a pollutant occurs only after listing. In 
fact, such research and analysis ig carried out before a pollutant 
is listed a: ' prevides the basis for deciding whether listing and 
issuance of criteria and standards is the best control alternative. 
The decision to issu. criteria and standards precedes listing. 
Ethyl Corp. v. EPA, — F.2d —, 8 ERC 1785, 1798 n.23 (D.C. 
Cir. 1976), 

* If federal source controls lower the concentration of the 
air pollutant to the level prescribed by the air quality standards, 
presumably the state implementation plan could incorporate the 
federal regulations, but the states would still have to go through 
required procedures of rule making and public hearings. See 
40 C.F.R. pt. 51. 

** Indeed, such potential redundancy between federal source 
regulat.. 35 and state mentation plans reinforces the view 
that the Administrate. choose between issuance of criteria 
and other approaches ic ntroi of pollutants. 
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tion plans regulating pollutant concentrations in the am- 
bient air. See Conference Report No. 1783, 3 U.S. Code, 
Cong. & Admin. News 5377-78 (1970). There is no 
indication in either the statute or the legislative history 
that other available strategies, which provide for federal 
source controls, are to be subordinate to criteria and 
standards established after listing pursuant to sections 
108 and 109. Since Congress intended to give the Admin- 
istrator the choice of various strategies, it must be con- 
cluded that if he rejects the state implementation plan 
approach in favor of an alternative, he is not still bound 
to list the pollutant and establish air quality criteria 
and standards for the achievement of which state plans 
are not needed. 


The Legislative History 


Although the District Court invoked two fragments of 
the legislative history of the Clean Air Amendments in 
support of its conclusion, in fact the legislative history of 
those amendments, viewed as a whole, does not speak 
clearly to the issue, and certainly cannot overcome the 
clear intendment of the statute. See, e.g., United States 
Vv. Oregon, 366 U.S. 648, 648 (1961). “[T]he legislative 
history of a statute (particularly such relatively meagre 
and vague history as we have here) cannot radically af- 
fect its interpretation if the language of the statute is 
clear.” Calvert Cliffs’ Coord. Comm. v. AEC, 449 F.2d 
1109, 1126 (D.C. Cir, 1971). 


It must be borne in mind that the pre-existing Clean 
Air Act of 1963, as amended in 1967, vested in the Secre- 
tary of Health, Education and Welfare the discretion 
to determine whether to issue criteria for air pollutants, 
thus triggering the mechanism for the states to submit 
proposed clean air standards (or for the Secretary to do 
it in their stead) and for the drafting and approval of 
state implementation plans to meet those standards. 
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In amending the earlier statute, as the District Court 
correctly points out in quoting the House Report (A. 6), 
Congress was concerned with the pace and efficiency of ef- 
forts to eliminate air pollution. That concern was expressed 
in requirements for speedier action and in reorganization 
to give the national overseer a stronger hand in coordinat- 
ing the antipollution campaign. Its expression did not in- 
volve depriving the federal regulatory agency of its prior 
discretion as to which modes of control should be used ; 
rather, the new amendments added to the arsenal of 
weapons available to the Administrator and thus presup- 
posed a substantial area of judgment as to which ones 
to use. 


Indeed, the very House Report cited by the District 
Court clearly establishes that the House Committee’s 
concern with federal performance did not induce it to 
recommend any limitation on the discretion of the agency 
in deciding whether to invoke the “criteria—standards— 


state implementation” approach. The only change recom- 
mended by the Committee with respect to the criteria 
procedures was to require the federal government itself 
to promulgate ambient air quality standards rather than 
leaving that task to the states. See House Report No. 
1146, 3 U.S. Code, Cong. & Admin. News 5356-58, 5362 
(1970). 


The relevant sections of the bill as it finally emerged 
from -conference adopted in large measure the Senate 
rather than the House version, but this meant only that 
the bill set a time deadline for issuance of criteria. (The 
House bill had not done so). See Conference Report No. 
1783, 3 U.S. Code, Cong. & Admin. News 5376 (1970). 
The question of depriving the Secretary of his discretion 
to choose among alternative strategies appears not to 
have been mentioned during the Senate hearings and no 
reference to it is found in the Conference Report. 
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The one statement in the legislative reports which 
clearly supports plaintiffs’ interpretation is a reference in 
the Senate Report to proposed section 109 (enacted, as 
modified, as section 108). This passage, which is cited 
by the District Court, reads as follows: “the agents on the 
initial list must include all those pollution agents or com- 
binations of agents which have, or can be expected to 
have, an adverse effect on health and welfare and which 
are emitted from widely distributed mobile and stationary 
sources, and all those for which air quality criteria are 
planned.” S. Rep. No. 1196, 91st Cong., 2d Sess. 54 
(1970). 


This characterization of the effect of section 109 of 
the Senate bill -flies in the face of the statutory language 
that it purports to elucidate and for that reason alone 
should be rejected. See, e.y. NLRB v. Plasterers’ Union, © 
404 U.S. 116, 129 n.24 (1971); Marks v. Higgins, 213 
F.2d 884, 887 (2d Cir. 1954); Warner v. Dworsky, 194 
F.2d 277, 279 (8th Cir.), cert. denied, 343 U.S. 968 
(1953). 


The interpretation suggested by the sentence in ques- 
tion would set up two categories of pollutants that must be 
listed—(i) those that are harmful to health and welfare 
and come from diverse mobile and stationary sources and 
(ii) those for which the Administrator plans to issue 
criteria. Presumably the latter would be an open-ended 
category with no limit on the Administrator’s discretion to 
list pollutants, even if they did not meet the tests of 
section 108(a)(1)(A) and (B). But the effect of this 
construction would be to change the word “and” to “or” in 
section 108(a)(1)(B) and to add the word “and” to the 
tail-end of section 108(a) (1) (A). Moreover, the same 
sentence in the Report plainly errs when it refers to Sec- 
tion 108‘a)(1)(B) as covering pollutants emitted from 
“mobile and stationary sources”; in fact, the provision 
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in question covers pollutants emitted from “mobile or 
stationary sources.” These alterations in both the text 
and the meaning of the scetion are justified neither by 
the wording nor by the general purpose and legislative 
history of the Act. Indeed, not even plaintiffs or the 
District Court adopt this interpretation, and absent any 
compelling circumstances justifying a rejection of the 
plain meaning of the statute, neither should this Court. 
See, e.g., Power Reactor Development Co. v. International 
Union of Elect., Radio & Mach. Workers, 367 U.S. 396, 
410 (1961). 


On the whole, then, the most that can be said about 
the legislative history is that it demonstrates a concern 
by Congress to improve the government’s air pollution 
control program but does not provide any convincing in- 
dication of a legislative intention to accomplish this end 
by eliminating the previous discretion of the environ- 
mental overseer to choose whether or not to issue ambient 


air criteria for pollutants. In view of the plain meaning 
of the provision actually enacted and the broad array 
of alternative means for controlling air pollutants, a con- 
trary interpretation cannot be justified based upon the 
available evidence from the legislative proceedings. 


Finally, Congress in the course of its oversight of the 
Clean Air Act has never questioned EPA’s decision not to 
list lead under section 108. If Congress had intended 
to require listing of any of the pollutants mentioned in 
the 1970 legislative history, one would expect to find 
some query in the oversight hearings over the course 
of six years as to why such action had not yet been taken 
by EPA. See, e.g., Administrator, FAA v. Robertson, 
522 U.S. 255, 267 (1975). 


In fact, recent Congressional action on the proposed 
Clean Air Act Amendments of 1976 provides additional 
support for EPA’s position. Section 101(a) of the pend- 
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ing House Bill, H.R. 10498, directs the Administrator to 
deal with each of four named pollutants * within a year 
after its passage, either by listing under section 108(a) 
(1), or by listing under section 112, or regulation under 
section 111 or by any combination of such actions: section 
101(c) of the Bill directs the Administrator to consider 
revisions to the standards and criteria for oxides of 
nitrogen; and Section 101/d) directs the Administrator 
to conduct a study of the health and welfare effects of five 
named pollutants. ** 


Lead is notably absent from this list of pollutants 
about which Congress appears to be growing impatient, 
although other pollutants mentioned in the 1970 legisla- 
tive history reappear in this section. In addition, the fact 
that Section 101(a) of the Bill allows the Administrator 
to choose among several strategies even while directing 
him to regulate certain pollutants shows Congressional 
recognition of the Administrator’s discretion inherent in 


the Clean Air Act to choose among available control 
strategies. Cf. Administrator, FAA Vv. Robertson, supra; 
Mattz v. Arnett, 412 U.S. 481, 505 n. 25 (1973). 


* Vinyl chloride, cadmium, arsenic, and_ polycyclic organic 
matter. 

** Sulfates, vinyl chloride, cadmium, arsenic, and polycyclic 
organic matter. 
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Conclusion 


The Clean Air Act permits the Administrator to 
decide whether or not to list substances that meet the 
criteria of Sections 108(a)(1)(A) and (B), and gives 
him an array of alternative control strategies to apply 
to any given air pollutant. In holding that the de- 
fendant must list lead under Section 108, the District 
Court ignored the plain language and intendment of 
the 1970 amendments and instead offered an interpreta- 
tion that is supported neither by the language of the 
section nor by the structure of the Act nor by the 
legislative history of the amendments. It is therefore 
respectfully requested that this Court reverse the decision 
of the District Court and direct that judgment be entered 
in favor of defendants. 
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